Official Court Reporters
Heather Weiser
Rebecca Rivera

MATT JOHNSON
Judge

McLennan County Courthouse
501 Washington, Ste. 306
Waco, Texas 76701

Court Administrator
Penny Savage

PH: 254-757-5051 Assistant Court Administrators
FAX: 254.757-5002 54™ DISTRICT COURT
Paige Light
i JessicaBiker

August 19, 2016

Judge George Allen
Presiding

In Cause Nos. 1993-773-C2l Richard Bryan Kussmaul
1993-497-C2B James Edward Long
1993-510-C2A Michael Dewayne Shelton
1993-511-C2C James Wayne Pitts

Dear Attorneys:

Enclosed please fined a filed marked copy of the Order entered in the above styled
cases

Sincerel )
Georgé Amé}] \\
Presiding Judge

CC: McLennan County District Attorney
Abelino Reyna; Michael Jarrett; Gabe Price; Sterling Harmon

For Bryan Kussmaul:

Tiffany J Dowling; David Sheppard

For James Long:

John J “Mike” McKetta IIl; William G Christian
For Michael Shelton:

Scott Brister; David P Whittlesey

For James Pitts:

Marcy Kurtz; Kelley Clark; Ryan Myers



vosgts-ts-ca Yy SOy
9

EXx parte
RICHARD BRYAN KUSSMAUL

W L s R LOn

54THJIUDICIALDISTRICT

FINDINGS OF FACT AND RECOMMENDATIONS

Having received an Application for Writ of Habeas Corpus, filed pursuant
to Articles 11.07 and 11.073, Texas Code of Criminal Procedure, by Richard
Bryan Kussmaul (hereinafter "Kussmaul"), the Court enters the following
Findings of Fact and Recommendations:

1. In Cause No. 1993-773-C, Kussmaul pled not guilty and was
convicted of Capital Murder by a jury. He was sentenced to life and is
currently incarcerated in the Institutional Division of the Texas Department
of Criminal Justice.

2. Mr. Kussmaul is "confined" for purposes of Section 3(c) of Article
11.07 of the Texas Code of Criminal Procedure.

3. After considering the record of Kussmaul's case, the evidence
introduced in his jury trial, the pleadings, evidence, and prior Findings of Fact
and Conclusions of Law entered at the Chapter 64 hearing for Kussmaul and

James Wayne Pitts, Jr. in Cause No. 1993-511-C, Michael Dewayne Shelton

—  ineause No. 1993-511-C, and James Edward Long-in Cause No. 1993-497-C,

all of which are made a part of the record in this matter, the Court finds




there are controverted, previously unresolved facts material to the legality of
Kussmaul's confinement.

4. The Findings of Fact and Conclusions of Law entered by the Court
on October 2, 2014 pursuant to Article 64.04 of the Texas Code of Criminal
Procedure are incorporated in full into these Findings of Fact and
Recommendations and are attached hereto. In making these Findings of Fact
and Recommendations, the Court further relies on its personal knowledge of
the jury trial of Kussmaul.

5.. This application for writ of habeas corpus is the latest of a series of
seven prior applications for writ of habeas corpus filed by Kussmaul, the
latest of which was dismissed on March 25, 2009 (Tex. Ct. Crim. App. #WR-
22,586-07).

6. The Court finds that although the application filed by Kussmaul is a
subsequent application under Section4 of Article 11.07 of the Texas Code of
Criminal Procedure, the current claims and issues have not and could not have
been presented previously in any of Kussmaul’sprevious applications because
the legal basis and factual basis for the claims being brought by Kussmaul
were unavailable at the time of Kussmaul's previous applications.

7. The DNA results obtained in the recently concluded‘ Chapter 64
proceeding in Kussmaul's case were not ascertainable through the exercise of
reasonable diligence by Kussmaul on or before the date on which any previous
application was filed because the DNA testing method used to obtain the DNA

results in the Chapter 64 proceeding did not exist on the date on which the
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original application was filed. Further Kussmaul did not have a way to test
evidence inthe possession of the State until 2001 with the addition of Chapter
64 to the Texas Code of Criminal Procedure.

8. Kussmaul could not have sought relief under Section 11.073 of the
Texas Code of Criminal Procedure on the date that he filed the previous
applications because Article 11.073 did not take effect until 2013.

9. Pursuant to Article 11.07 of the Texas Code of Criminal Procedure,
the Court finds that the new evidence in this case constitutes clear and
convincing evidence that no reasonable juror would have found Kussmaul
guilty beyond areasonable doubt had the new evidence been available at trial.
Kussmaul is actually innocent of Capital Murder, the crime for which he has
been convicted. Accordingly, the Court recommends that habeas relief be
granted. |

10. The Court further finds that relevant scientific evidence, specifically
the evidencel developed pursuant to DNA testing ordered by this Court under
Article 64.01 of the Texas Code of Criminal Procedure, is currently available
and was not available at the time of Kussmaul's trial because the evidence
was not ascertainable through the exercise of reasonable diligence by
Kussmaul before his trial. The scientific evidence would be admissible under
the Texas Rules of Evidence at a trial held onthe date of Kussmaul's current
application. Had the evidence been presented at trial on the preponderance of -
the evidence Kussmaul would not have been convicted. The Court finds that

the field of scientific knowledge and the scientific method relating to the
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evidence developed pursuant to the Chapter 64 proceedings in Kussmaul's
case have changed since Kussmaul's previous applications were filed.

11. The Court hereby orders the Clerk of the Court to immediately
transmit to the Court of Criminal Appeals, under one cover, the application,
any answers filed, all motions filed, transcripts of all hearings, including the
Chapter 64 DNA hearings, any affidavits, and the record in Cause No. 1993-
773-C, including the transcripts of the jury trial of Kussmaul, and any other
official records utilized by this Court in resolving issues of fact.

Signed this__ ] i day of ! 20/L.

Aoy [hf.

Hon. George H. A]len
Judge Presiding




No. 1993-497-C2B

§ IN THE DISTRICT COURT OF %%, "« .
0§ . . @/9
Ex parte § MCLENNAN COUNTY\ %% ~
JAMES EDWARD LONG § N Y e
§ S4TH JUDICIAL DISTRICT . <" &

FINDINGS OF FACT AND RECOMMENDATIONS “

Having received an Application for Writ of Habeas Corpus filed pursuant to
Articles 11.07 and 11.073 of the Texas Code of Criminal Procedure by James
Edward Long, the Court enters the following Findings of Fact and
Recommendations: |

1. In Cause No. 1993-497-C, Mr. Long pleaded guilty and was convicted of
the felony offense of sexual assault.

2. Mr. Long is “confined” for purposes of Section 3(c) of Article 11.07 bf
the Texas Code of Criminal Procedure.

3. After considering the record of Mr. Long’s case, the jury trial of Richard
Bryan Kussmaul in Cause No. 1993-773-C, the pleadings, evidence, and prior
Findings of Fact and Conclusions of Law entered at the Chapter 64 hearing for
Michaél Dewayne Shelton in Cause No. 1993-510-C, Mr. Kussmaul in Cause No.
1993-773-C, James Wayne Pitts, Jr. in Cause No. 1993-511-C, and Mr. Long in
Cause No. 1993-497-C, all of which are made a part of the record in this matter,
the Court finds there are controverted, previously unresolved facts material to the

legality of Mr. Long’s confinement.



4. The Findings of Fact and Conclusions of Law entered by the Court on
October 2, 2014 pursuant to Article 64.04 of the Texas Code of Criminal
Procedure, are incorporated in full into these Finding of Fact and
Recommendations as if set forth herein. In making these Findings of Fact and
Recommendations, the Court further relies on its personal knowledge of Mr.
Long’s case, including his guilty plea, and the jury trial of Mr. Kussmaul.

5. 'This applicétion for writ of habeas corpus is the second application filed
by Mr. Long. On April 27, 1995, Mr. Long filed an original application for writ of
habeas corpus, docketed as Application No. 28,772-01. The Texas Court of
Criminal Appeals denied the original application on January 17, 1996.

6. The Court finds that although the application filed by Mr. Long is a
subsequent application under Section 4 of Article 11.07 of the Texas Code of
Criminal Procedure, the current claims and issues have not and could not have
been presented previously in Mr. Long’s p;evious application because the legal
basts and factual basis for the claims being brought by Mr. Long were unavailable
at the time of Mr. Longb’s previous application.

7. The DNA results obtained in the recently concluded Chapter 64
proceeding in Mr. Long’s case were not ascertainable through the exercise of
reasonable diligence by Mr. Long on or before the date on which the previous
application was filed because the DNA testing method used to obtain the DNA
results in the Chapter 64 proceeding did not exist on the date on which the original

application was filed. Further, Mr. Long did not have a way to test evidence in the

-
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possession of the State until 2001 with the addition of Chapter 64 to the Texas
Code of Criminal Procedure. Further, the Court of Criminal Appeals first
recognized “actual innocence” as a ground for relief from a non-capital conviction
in 1996, after the original application was filed. Ex parte Elizondo, 947 S.W.2d
202, 205 (Tex. Crim. App. 1996).‘ The Court in Elizondo overruled prior decisions
that had previously barred such claims, making this claim unavailable at the vtime ,
of the original application.

8. Mr. Long could not have sought relief under Section 11.073 of the Texas
Code of Criminal Procedure on the date that he filed the previous applications
because Article 11.073 did not take effect until 2013.

9. Pursuant to Article 11707 of the Texas Code of Criminal Procedure, the
Court finds that the new evidence in this case constitutes clear and convincing
evidence that no reasonable juror would have found Mr. Long guilty beyond a
reasonable doubt had the new evidence been available at trial. Mr. Long is actually
innocent of sexual assault, the crime for which he has been convicted.
Accordingly, the Court recommends that habeas relief be granted.

10. The Court further finds that relevant scientific evidence, specifically the
evidence developed pursuant to DNA testing ordered by this Court under Article
64.01 of the Texas Code of Criminal Procedure, is currently available and was not
available at the time of Mr. Long’s plea because the evidence was not
ascertainable through the exercise of reasonable diligence by Mr. Long before his

plea. The scientific evidence would be admissible under the Texas Rules of
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Evidence at a trial held on the date of Mr. Long’s current application. Had the
evidence been presented at trial, on the preponderance of the evidence Mr. Long
would not have been convicted. The Court finds that the field of scientific
knowledge and the scientific method relating to the evidence developed pursuant
to the Chapter 64 proceedings in Mr. Long’s case have changed since Mr. Long’s
plea was filed.

11. The Court hereby orders the Clerk of the Court to immediately transmit to
the Court of Criminal Appeals, under one cover, the application, any answers
filed, all motions filed, transcripts of all hearings, any affidavits, and the record in
Cause No. 1993-497-C, the record in Cause No. 1993-773-C, including the
transcript of the jury trial of Mr. Kussmaul, and any other official records utilized

by this Court in resolving issues of fact.

Signed this /7 day of (szj QAHR,ZOLA_ :
Ho .
**[‘@4 < &ij\) [L

Hon. George H. Allen,
Judge Presiding

2465468.2



No. 1443 .570-C 24
IN THE DISTRICT CO

N
Ex parte MCLENNAN CO

MICHAEL DEWAYNE SHELTON

won LON O LON LoD

54TH JUDICIAL DISTRI

FINDINGS OF FACT AND RECOMMENDATIONS

Having received an Application for Writ of Habeas Corpus, filed pursuant to
Articles 11.07 and 11.073 of the Texas Code of Criminal Procedure by Michael
Dewayne Shelton, the Court enters the following Findings of Fact and
Recommendations:

1. In Cause No. 1993-510-C, Mr. Shelton pleaded guilty and was convicted
of the felony offense of sexual assault.

2. Mr. Shelton is “confined” for purposes of Section 3(c) of Article 11.07 of
the Texas Code of Criminal Procedure.

3. After considering the record of Mr. Shelton’s case, the jury trial of
Richard Bryan Kussmaul in Cause No. 1993-773-C, the pleadings, evidence, and
prior Findings of Fact and Conclusions of Law entered at the Chapter 64 hearing
for Mr. Shelton in Cause No. 1993-510-C, Mr. Kussmaul in Cause No. 1993-773-
C, James Wayne Pitts, Jr. in Cause No. 1993-511-C, and James Edward Long in
Cause No. 1993-497-C, all of which are made a part of the record in this matter,
the Court finds there are controverted, previouély unresolved facts material to the

legality of Mr. Shelton’s confinement.
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4. The Findings of Fact and Conclusions of Law entered by the Court on
October 2, 2014 pursuant to Article 64.04 of the Texas Code of Criminal
Procedure, are incorporated in full into these Finding of Fact and
Recommendations as if set forth herein. In making these Findings of Fact and
Recommendations, the Court further relies on its personal knowledge of Mr.
Shelton’s case, including his guilty plea, and the jury trial of Mr. Kussmaul.

5. As Mr. Shelton has not filed a previous application fof habeas, the
requirements for subsequent applications in Article 11.07, section 4 do not apply.

6. Pursuant to Article 11.07 of the Texas Code of Criminal Procedure, the
Court finds that the new evidence in this case constitutes clear and convincing
evidence that no reasonable juror would have found Mr. Shelton guilty beyond a
reasonable doubt had the new evidence been available at trial. Mr. Shelton is
actually innocent of sexual assault, the crime for which he has been convicted.
Accordingly, the Court recommends that habeas relief be granted.

7. The Court further finds that relevant scientific evidence, specifically the
evidence developed pursuant to DNA testing ordered by this Court under Article
64.01 of the Texas Code of Criminal Procedure, is currently available and was not
available at the time of Mr. Shelton’s plea because the evidence was not
ascertainable through the exercise of reasonable diligence by Mr. Shelton before
his plea. The scientific evidence would be admissible under the Texas Rules of
Evidence at a trial held on the date of Mr. Shelton’s current application. Had the

evidence been presented at trial, on the preponderance of the evidence Mr. Shelton
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would not have been convicted. The Court finds that the field of scientific
knowledge and the scientific method relating to the evidence developed pursuant
to the Chapter 64 proceedings in Mr. Shelton’s case have changed since Mr. Pitt’s
plea was filed. |

8. The Court hereby orders the Clerk of the Court to immediately transmit to
the Court of Criminal Appeals, under one cover, the application, any answers
filed, all motions filed, transcripts of all hearings, any affidavits, and the record in
Cause No. 1993-510-C, the record in Cause No. 1993-773-C, including the
transcript of the jury trial of Mr. Kussmaul, and any other official records utilized
by this Court in resolving issues of fact.

’LL 0 o
Signed this | 9 day of «&MM , 20 /4.

e
/{( DY \2 /VL

Hon/George H. Allen,
Judge Presiding
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JAMES WAYNE PITTS, JR. § N
§ 54TH JUDICIAL DISTRICT %}

FINDINGS OF FACT AND RECOMMENDATIONS

Having received an Application for Writ of Habeas Corpus filed pursuant to
Articles 11.07 and 11.073 of the Texas Code of Criminal Procedure by James
Wayne Pitts, Jr., the Court enters the following Findings of Fact and
Recommendations:

1. In Cause No. 1993-511-C, Pitts pled guilty and was convicted of the
felony offense of sexual assault.

2. ML Pitts is “confined” for purposes of Section 3(c) of Article 11.07 of the
Texas Code of Criminal Procedure.

3. After considering the record of Mr. Pitts’s case, the jury trial of Richard
Bryan Kussmaul in Cause No. 1993-773-C, the pleadings, evidence, and prior
Findings of Fact and Conclusions of Law entered at the Chapter 64 hearing for
Mr. Pitts in Cause No. 1993-511-C, Mr. Kussmaul in Cause No. 1993-773-C,
Michael Dewayne Shelton in Cause No. 1993-510-C, and James Edward Long in
Cause No. 1993-497-C, all of which are made a part of the record in this matter,
the Court finds there are controverted, previously unresolved facts material to the

legality of Mr. Pitts’s confinement.



4. The Findings of Fact and Conclusions of Law entered by the Court on
October 2, 2014 pursuant to Article 64.04 of the Texas Code of Criminal
Procedure are incorporated in full into these Finding of Fact and
Recommendations as if set forth herein. In making these Findings of Fact and
Recommendations, the Court further relies on its personal knowledge of Mr.
Pitts’s case, including his guilty plea, and the jury trial of Mr. Kussmaul.

5. This application for writ of habeas corpus is the third application filed by
Pitts. On October 6, 1997, Pitts filed an original application for writ of habeas
corpus, docketed as Application No. 35,508-01. The Texas Court of Criminal
Appeals denied the original application on November 5, 1997. On July 11, 2003,
Pitts filed a second application, docketed as Application No. 35,508-02, which the
Texas Court of Criminal Appeals dismissed pursuant to Section 4 of Article 11.07
of the Texas Code of Criminal Procedure on September 3, 2003.

6. The Court finds that although the application filed by Mr. Pitts is a
subsequent application under Section 4 of Article 11.07 of the Texas Code of
Criminal Procedure, the current claims and issues have not and could not have
been presented previously in either of Mr. Pitts’s previous af)plications because the
legal basis and factual basis for the claims being brought by Mr. Pitts were
unavailable at the time of Mr. Pitts’s previous applications.

7. The DNA results obtained in the recently concluded Chapter 64
proceeding in Mr. Pitts’s case were not ascertainable through the exercise of
reasonable d‘iligence by Mr. Pitts on or before the date on which either previous
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application was filed because the DNA testing method used to obtain the DNA
results in the Chapter 64 proceeding did not exist on the date on which the original
application was filed. Further, Mr. Pitts did not have a way to test evidence in the
possession of the State until 2001 with the addition of Chapter 64 to the Texas
Code of Criminal Procedure.

8. Mr. Pitts could not have sought relief under Section 11.073 of the Texas
Code of Criminal Procedure on the date that he filed thé previous applications
because Article 11.073 did not take effect until 2013.

9. Pursuant to Article 11.07 of the Texas Code of Criminal Procedure, the
Court finds that the new evidence in this case constitutes clear and convincing
evidence that no reasonable juror would have found Mr. Pitts guilty beyond a
reasonable doubt had the new evidence been available at trial. Mr. Pitts is actually
innocent of sexual assault, the crime for which he has been convicted.
Accordingly, the Court recommends that habeas relief be granted.

10. The Court further finds that relevant scientific evidence, specifically the
evidence developed pursuant to DNA testing ordered by this Court under Article
64.01 of the Texas Code of Criminal Procedure, is currently available and was not
available at the time of Mr. Pitts’s plea because the evidence was not ascertainable
through the exercise of reasonable diligence by Mr. Pitts before his plea. The
scientific evidence would be admissible under the Texas Rules of Evidence at a
trial held on the date of Mr. Pitts’s current application. Had the evidence been
presented at trial, on the preponderance of the evidence Mr. Pitts would not have
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" been convicted. The Court finds that the field of scientific knowledge and the
scientific method relating to the evidence developed pursuant to the Chapter 64
proceedings in Mr. Pitts’s case have changed since Mr. Pitt’s previous applications
were filed.

11. The Court hereby orders the Clerk of the Court to immediately transmit to
the Court of Criminal Appeals, under one cover, the application, any answers
filed, all motions filed, transcripts of all hearings, any affidavits, and the record in
Cause No. 1993-511-C, the record in Cause No. 1993-773-C, including the
transcript of the jury trial of Mr. Kussmaul, and any other official records utilized

by this Court in resolving issues of fact.

Signed this inM\day of /’)“{j wst 200

7 Qf

Hon. Gedrge H. Allen,
Judge Presiding




